Volume 109
Issue 3 Dickinson Law Review - Volume 109,
2004-2005
1-1-2005

Public Lands, Wilderness, and National Security
Roberto Iraola

Follow this and additional works at: https://ideas.dickinsonlaw.psu.edu/dlra

Recommended Citation
Roberto Iraola, Public Lands, Wilderness, and National Security, 109 DICK. L. REV. 791 (2005).
Available at: https://ideas.dickinsonlaw.psu.edu/dlra/vol109/iss3/4

This Article is brought to you for free and open access by the Law Reviews at Dickinson Law IDEAS. It has been
accepted for inclusion in Dickinson Law Review by an authorized editor of Dickinson Law IDEAS. For more
information, please contact lja10@psu.edu.

Public Lands, Wilderness, and National
Security
Roberto Iraola*
I.

Introduction

Forty years ago, Congress passed the Wilderness Act of 1964 (the
"Act" or the "Wilderness Act")1 "to assure that an increasing
population.., does not occupy and modify all areas within the United
States and its possessions, leaving no lands designated for preservation
and protection in their natural condition.",2 Described by some as "one of
the most notable expressions of American preservationist policy,",3 the
Act established a National Wilderness Preservation System ("NWPS") to
protect and preserve certain public lands as "wilderness areas," 4 meaning
"area[s] where the earth and its community of life are untrammeled by
man, where man himself is a visitor who does not remain.",5 Originally,
only public lands within the National Forest, National Park, and National
Wildlife Refuge Systems, were designated, or considered for
* Senior Advisor to the Deputy Assistant Secretary for Law Enforcement and
Security at the Department of the Interior. J.D. Catholic University Law School (1983).
The views expressed herein are solely those of the author and do not purport to reflect the
views of the Department of the Interior.
1. Wilderness Act of 1964, Pub. L. No. 88-577, 78 Stat. 890 (1964) (codified as
amended at 16 U.S.C. §§ 1131-1136 (2003)).
2. 16 U.S.C. § 1131(a); see Minn. Pub. Interest Research Group v. Butz, 541 F.2d
1292, 1297 (8th Cir. 1976) ("The Act evinces a desire of Congress to preserve and
protect the natural condition of certain lands, designated 'wilderness areas,' for present
and future generations of American people.").
3. Kenneth D. Hubbard et al., The Wilderness Act's Impact on Mining Activities:
Policy Versus Practice, 76 DENY. U. L. REv. 591, 591 (1996); see Robert L. Glicksman
& George C. Coggins, Wilderness in Context, 76 DENV. U. L. REv. 383, 385 (1999)
(describing the Wilderness Act as "the most far-reaching land preservation statute
enacted").
4. 16 U.S.C. § 1131(a).
5. Id. § 1131 (c); see Michael McCloskey, Changing Views of What the Wilderness
System Is All About, 76 DENY. U. L. REv. 369, 369 (1999) ("[Wilderness areas were
intended] to be areas where natural processes would be unhindered. They would be areas
which would not be dominated by human intervention. They would be administered
under a 'hands off approach.").

PENN STATE LAW REVIEW

[Vol. 109:3

designation, as wilderness areas.6 In 1976, however, the Federal Land
Policy and Management Act 7 directed that lands managed by the Bureau8
of Land Management also be considered for wilderness suitability.
Presently, there are 662 wilderness areas in the NWPS totaling
105,695,176 acres, the majority of which are located in the west. 9
Permanent roads, and except in certain circumstances, temporary roads,
structures, and motorized vehicles are prohibited in wilderness areas. 0
Forty years after passage of the Act, some things have changed. On
11
March 1, 2003, the Department of Homeland Security ("DHS"),
through its Directorate of Border and Transportation Security ("BTS"),
became responsible for the security of our borders.12 In terms of the
mainland, a significant amount of public lands lie adjacent to the
international borders with Mexico and Canada, and some of those lands
contain wilderness areas. 13 To accomplish its mission of securing our
6.

16 U.S.C. § 1132.

7. Federal Land Policy and Management Act of 1976, Pub L. No. 94-579, 90 Stat.
2744 (codified as amended at 43 U.S.C. §§ 1701-1785 (2003)).
8. 43 U.S.C. § 1782(a) (discussing inventory of roadless areas of 5,000 acres or
more and suitability determination as a wilderness area); see Kevin Hayes, History and
Future of the Conflict Over Wilderness Designations of BLM Land in Utah, 16 J. ENVTL.
L. & LITIG. 203, 211 (2001) ("BLM's traditional mission consisted of transferring land to
private interests and facilitating extraction of resources from the land. With the passage
of [the Federal Land Policy and Management Act] the mission changed; BLM was
thereafter required to analyze its land for wilderness qualities and, if discovered, protect
that land.") (footnote omitted). See generally James R. Rasband, Utah's Grand
Staircase: The Right Path to Wilderness Preservation?,70 U. COLO. L. REV. 483, 492-93
(1999) (discussing BLM wilderness classification).
9. The National Wilderness Preservation System at http://www.wilderness.net/
index.cfm?fuse=NWPS&sec=fastfacts&error=404 (on file with author) (identifying
acreage and number of wilderness areas); H. Michael Anderson & Aliki Moncrief,
America's Unprotected Wilderness, 76 DENV. U. L. REV. 413, 416 (1999) (noting that
"the vast majority of the wilderness system is located in the western states").
10. See 16 U.S.C. § 1133(c); Voyageurs Region Nat'l Park Ass'n v. Lujan, 966 F.2d
424, 425 (8th Cir. 1992) ("Once Congress has designated land as a wilderness area, its
use is restricted."); see also Hayes, supra note 8, at 207 ("With few exceptions, the
Wilderness Act prohibits exploitative use of federal land designated as wilderness.")
(footnote omitted); Glicksman & Coggins, supra note 3, at 400 ("Official wilderness is
open to fewer uses than any other federal lands category.") (footnote omitted).
11. See Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135
(codified as amended at 6 U.S.C. §§ 101-557 (2004)).
12. U.S. Department of Homeland Security Securing Our Borders, at
http://www.dhs.gov/dhspublic/display?theme=50&content=875&print=true (on file with
author) ("On March 1st, the Department of Homeland Security, through the Directorate
of Border and Transportation Security, assumed responsibility for securing our nation's
borders and transportation systems, which straddle 350 official ports of entry and connect
our homeland to the rest of the world."); see 6 U.S.C. § 202 (discussing responsibilities
of Under Secretary for Border and Transportation Security, the head of the Directorate of
Border and Transportation Security).
13. U.S. GENERAL ACCOUNTING OFFICE, BORDER SECURITY; AGENCIES NEED TO
BETTER COORDINATE THEIR STRATEGIES AND OPERATIONS ON FEDERAL LANDS. REPORT
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borders, the Border Patrol, a component of BTS, needs access to these
public lands. 14
That access raises important questions about the
management of wilderness areas under the Act.15
This article generally explores some of these management
questions. First, the article provides an overview of the Wilderness Act
and its prohibitions. Second, the article briefly addresses the National
Environmental Policy Act, legislation which provides for a public
participation process with respect to certain federal actions affecting the
environment. Third, the article focuses on the types of public lands
adjacent to our international land borders with Mexico and Canada, and
how the wilderness character of these lands has been compromised as a
result of the cross-border illegal traffic of drugs and aliens. Finally, as
illustrated by a case in point involving the Border Patrol's request for
increased access in Organ Pipe Cactus National Monument, this article
discusses the legal considerations that come into play under the Act
when land managers are faced with 16requests by the Border Patrol for
access to designated wilderness areas.
II.

The Wilderness Act of 1964

The Wilderness Act established a National Wilderness Preservation
System in order to "secure for the American people of present and future
generations the benefits of an enduring resource of wilderness." 17 Only
Congress can designate public land as a wilderness area, 1" which under
No. 04-590, at 4-7 (June 2004) [hereinafter "GAO Report"], available at http://www.gao.
gov/new.items/d04590.pdf (on file with author).
14. See 6 U.S.C. § 251 (discussing transfer of "Border Patrol program" to the Under
Secretary for Border and Transportation Security).
15. See Mitch Tobin & Michael Marizco, Border Patrol Could Get More Public
Land Access, ARIZ. DAILY STAR, Mar. 19, 2004, at Al ("The Department of Homeland
Security wants increased access for Border Patrol agents and their vehicles in a national
park area, a wildlife refuge and wilderness areas along the U.S.-Mexican border."),
available at http:www.azstamet.com/dailystar/printSN/14487.php (on file with author);
see also H. Anthony Ruckel, The Wilderness Act and the Courts, 76 DENV. U. L. REv.
611, 617 (1999) (noting how "questions of management of actual wilderness study areas
and designated wilderness areas predominates in the courts").
16. This article focuses solely on lands that have already been designated as
wilderness areas. It also does not discuss the application of laws, other than the
Wilderness Act, which may come into play when the Border Patrol seeks access to public
lands. See, e.g., 16 U.S.C. §§ 1531-1543 (2003) (Endangered Species Act).
17. 16U.S.C. § 1131(a).
18. Id. ("no Federal lands shall be designated as 'wilderness areas' except as
provided for in this chapter or by subsequent Act."). At the time of its enactment, the Act
required that within ten years, an inventory be undertaken of all lands within the National
Park System, the National Wildlife Refuge System, and the National Forest System that
met the definition of wilderness, and that the Secretaries of Agriculture and Interior
provide their findings to the President. Id. § 1132(b), (c); Justin J. Quigley, Grand
Staircase-Escalante National Monument: Preservation or Politics?, 19 J. LAND
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the Act means, in part, "an area where the earth and its community of life
are untrammeled by man, where man himself is a visitor who does not
remain."' 9 There are four federal agencies that administer wilderness
under the NWPS: (1) the National Park Service; (2) the Fish and
Wildlife Service ("FWS"); (3) the Bureau of Land Management
("BLM"); and (4) the Forest Service ("FS"). 20
Unless otherwise
provided by Congress, a wilderness area will continue to be managed by
the agency or department that had jurisdiction over the particular area

prior to its designation. 2'
The Act has two key provisions addressing the management of
wilderness areas by federal agencies.22 First, § 1133(b) provides that
administering agencies "shall be responsible for preserving the
RESOURCES & ENVTL. L. 55, 60 (1999). The President in turn would then recommend
lands for designation as wilderness areas, with Congress making the final determination.
See 16 U.S.C. § 1132(b) ("[e]ach recommendation of the President for designation as
'wilderness' shall become effective only if so provided by an Act of Congress."); id. at
§ 1132(c) ("A recommendation of the President for designation as wilderness shall
become effective only if so provided by an act of Congress.").
19. 16 U.S.C. § 1131(c). The Act further defines "wilderness" as:
an area of undeveloped Federal land retaining its primeval character and
influence, without permanent improvements or human habitation, which is
protected and managed so as to preserve its natural conditions and which
(1) generally appears to have been affected primarily by the forces of nature,
with the imprint of man's work substantially unnoticeable; (2) has outstanding
opportunities for solitude or a primitive and unconfined type of recreation;
(3) has at least five thousand acres of land or is of sufficient size as to make
practicable its preservation and use in an unimpaired condition; and (4) may
also contain ecological, geological or other features of scientific, educational,
scenic, or historical value.
Id.; see Daniel Rohlf & Douglas L. Honnold, Managing the Balances of Nature: The
Legal Framework of Wilderness Management, 15 ECOLOGY L.Q. 249, 254 (1988) (noting
that the definition of "wilderness" under the Act "encompasses two distinct elements:
(1) absence of human settlement, structures, roads, and similar evidence of human
activities, and (2) presence of a healthy, natural ecology"); Glicksman & Coggins, supra
note 3, at 390 (noting that the "definition obviously includes both objective components
(to be entitled to the protection afforded official wilderness, a tract must be roadless and
at least five thousand acres (two thousand hectares) in size), and subjective components
(it must have 'outstanding opportunities for solitude' or 'primitive' recreation).")
(footnote omitted).
20. McCloskey, supra note 5, at 374 ("Four different federal agencies administer
wilderness in the National Wilderness Preservation System: the Forest Service, the
National Park Service, the Fish and Wildlife Service, and the Bureau of Land
Management."); Rohlf& Honnold, supra note 19, at 259 (same).
21. 16 U.S.C. § 1131(b); see Amy Rashkin et al., The State of the Law: The
Wilderness Act of 1964: A Practitioner'sGuide, 21 J. LAND RESOURCES & ENVTL. L. 219,
224 (2001) ("The purpose of section 1131(b) was to calm fears about the Act by stating
what the Act would not do. It would not create a council, generate new administrative
costs, or transfer land from one agency to another.") (footnote omitted).
22. Rohlf & Honnold, supra note 19, at 259 ("The Wilderness Act contains two
primary provisions that guide agency management of designated wilderness areas.")
(footnote omitted).
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wilderness character of the area" entrusted to them. 23 The second
management provision, found at § 1133(c), 24 bans commercial
enterprises and permanent roads from any wilderness area "subject to
existing private rights. 25 Section 1133(c) further provides:
[E]xcept as necessary to meet minimum requirements for the
administration of the area for the purpose of this Act (including
measures required in emergencies involving the health and safety of
persons within the area), there shall be no temporary road, no use of
motor vehicles, motorized equipment or motorboats, no landing of
aircraft, no other form of mechanical transport, and no structure or
installation within any such area.26
The exception found under § 1133(c) appears to require two criteria:
(1) that the activity be consistent with the purpose of the Act; 27 and
23. § 1133(b) states:
Except as otherwise provided in this Act each agency administering any area
designated as wilderness shall be responsible for preserving the wilderness
character of the area and so shall administer such area for such other purposes
for which it may have been established as also to preserve its wilderness
character. Except as otherwise provided in this Act, wilderness areas shall be
devoted to the public purposes of recreational, scenic, scientific, educational,
conservation, and historical use.
16 U.S.C. § 1133(b). The Forest Service, the Fish and Wildlife Service, and the Bureau
of Land Management each have issued regulations interpreting § 1133(b). See 50 C.F.R.
§ 35.2 (FWS); 36 C.F.R. § 293.2 (FS); 43 C.F.R. § 6301.3 (BLM). The National Park
Service has issued management policies addressing preservation. See NAT'L PARK SERV.,
U.S. DEP'T OF THE INTERIOR, MGMT. POLICIES § 6.3.1, at 65 (2001) available at
www.nps.gov/refdesk/mp/chapter6.pdf.
Some commentators note that this section
imposes an affirmative preservation duty on land management agencies to protect
wilderness areas. See, e.g., Glicksman & Coggins, supra note 3, at 407 ("Congress, by
enacting section [1133(b)] of the Wilderness Act, created the affirmative preservation
duty and it is the responsibility of the courts to see to its enforcement, provided that in the
course of doing so they do not usurp the discretion vested in the agencies by Congress.")
(footnote omitted); Rohlf & Honnold, supra note 19, at 259 ("Significantly, Congress
phrased th[e] preservation mandate [in § 1133(b)] affirmatively, suggesting that
wilderness managers may be obligated to take affirmative actions to preserve or even
restore wilderness character in addition to prohibiting or preventing activities that could
harm wilderness character.") (footnotes omitted); see also John Shurts, Symposium on
FederalForest Law and Policy: Resource Integration: Wilderness Management and the
Southern Pine Beetle, 17 ENVTL. L. 671, 694 (1987) ("Compared to most congressional
acts, particularly in the area of natural resource management, this single-purpose mandate
to preserve wilderness is particularly strong.").
24. See Rohlf & Honnold, supra note 19, at 259 (identifying § 1133(c) as "the
Wilderness Act's other major management provision").
25. 16 U.S.C. § 1133(c); Glicksman & Coggins, supra note 3, at 402 ("The statutory
exceptions for 'existing private rights' may be necessary to avoid raising takings
questions under the Fifth Amendment, although private property rights in public lands are
often limited.") (footnotes omitted).
26. 16 U.S.C. § 1131(c); see 50 C.F.R. § 35.5(a) (NWR); 43 C.F.R. § 6303.1

(BLM); 36 C.F.R. § 293.6 (FS).
27.

Two commentators have pointed out:
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(2) that it must be "necessary
to meet minimum requirements for the
28
area.",
the
of
administration
In addition, the Act contains a number of exceptions to the
prohibitions in § 1133(c). For example, commercial services are
permitted in wilderness areas "to the extent necessary for activities which
are proper for realizing the recreational or other wilderness purposes of
the areas.,29 The use of motorboats and aircraft, 30 and the grazing of
cattle,31 if established prior to the designation, may continue subject to
reasonable regulations by the Secretary of Agriculture.32 Additionally,
the Secretary of Agriculture is authorized to take such measures as "may
be necessary in the control of fire, insects and diseases. 3 3 The
construction of facilities related to water resources also is permissible if
It is unclear why Congress used the singular, "purpose," in section 1133(c),
rather than the plural, "purposes," when referring to the aims of the statute.
Congress articulated two related yet distinct reasons for protecting wilderness
in the Wilderness Act's declaration of policy: preservation of vanishing wild
areas and public use and enjoyment of those areas. Accommodation of local
and commercial interests was another, albeit implied, purpose of the Act.
Congress added yet another legitimate statutory purpose in section [1131(c)]:
protecting the safety and health of people within wilderness areas ...Section
[l131(c)] arguably requires only that an activity be consistent with one of the
Wilderness Act's several purposes in order to satisfy the first exemption
criterion.
Rohlf & Honnold, supra note 19, at 260-61 (emphasis added) (footnotes omitted); see
Jennie Bricker, Wheelchair Accessibility in Wilderness Areas: The Nexus Between the
ADA and the Wilderness Act, 25 ENVTL. L. 1243, 1259 (1995) ("Despite the Act's
assumption of a singular 'purpose,' two are evident: the purpose of human 'use and
enjoyment,' and the purpose of preservation and protection of the natural environment.")
(footnotes omitted).
28. 16 U.S.C. § 1133(c); see Rohlf & Honnold, supra note 19, at 260 ("[Section
1131(c)] appears ... to require the satisfaction of two distinct criteria before an otherwise
prohibited activity is exempted.").
29. 16 U.S.C. § 1133(d)(5). In Wilderness Society v. U.S. Fish & Wildlife, 353 F.3d
1051 (9th Cir. 2003), the court found that the statutory construction of the Act "with
prohibitions including an express bar on commercial enterprise within wilderness, limited
by specific and express exceptions, shows a clear congressional intent generally to
enforce the prohibition against 'commercial enterprise' when the specified exceptions are
not present." Id. at 1062.
30. 16 U.S.C. § 1133(d)(1).
31. Id. § 1131(d)(4)(2).
32. See Rohlf & Honnold, supra note 19, at 260 (noting that "two grandfather
clauses contained in section [1131(d)] allow continued aircraft landings, motorboat use,
and grazing if such uses were established prior to an area's designation as wilderness")
(footnotes omitted); see also Stupak-Thrall v. United States, 843 F. Supp. 327 (W.D.
Mich. 1994) aff'd, 89 F.3d 1269 (6th Cir. 1996) (upholding decision banning use of boats
on lake in the Sylvania Wilderness Area); United States v. Greg, 290 F. Supp. 706, 708
(W.D. Wash. 1968) ("subsections (c) and (d)(1) of Section 1133 say quite specifically
that all landing of aircraft is prohibited, but that the Secretary may, by positive regulation,
create an exception to this blanket prohibition at places where the use of aircraft was
established before the passage of the Act.").
33. 16 U.S.C. § I133(d)(1).
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the President determines that such development will serve the public
interest. 34 The Act also allows continued prospecting and related activity
"for the purpose of gathering information about mineral or other
resources, if such activity is carried on in a manner compatible with the
preservation of the wilderness environment., 35 Finally, the Act permits
activities associated with the location and extraction of mineral resources
in and from national forest wilderness areas, provided those activities
took place prior to January 1, 1984 and were conducted in a manner
conducive to restoration of the affected areas after the activities were
completed.36
III.

The National Environmental Policy Act

The National Environmental Policy Act ("NEPA") 37 requires
federal agencies to prepare a detailed environmental impact statement for
"all major Federal actions 38 significantly affecting the quality of the
human environment." 39 Thus, an "[i]mpact statement is not required for
a non-major action or a major action which does not have a significant
impact on the environment. ' 4° Under NEPA's implementing regulations,
an agency may prepare an environmental assessment-a concise
preliminary evaluation-to assist it in deciding whether the
34. Id. § 1133(d)(4)(1). See Karin P. Sheldon, Waterfor Wilderness, 76 DENY. U. L.
REv. 555 (1999) (for a thorough discussion of the issues surrounding federal reserved
water rights for wilderness).
35. 16U.S.C. § 1133(d)(2).
36. Id. § 1133(d)(3). See Lawrence J. Cwik, Oil and Gas Leasing on Wilderness
Lands: The Federal Land Policy and Management Act, The Wilderness Act, and the
United States Department of the Interior, 1981-1983, 14 ENVTL. L. 585, 591 (1984)
(summarizing this exception as providing that "those with valid mining or oil and gas

development rights can develop their minerals if those rights were claimed before the end
of 1983"); Rashkin et al., supra note 21, at 244-46 (discussing cases interpreting
§ 1133(d)(3)).
37. Pub. L. No. 91-190, 83 Stat. 852 (1970) (codified as amended at 42 U.S.C.
§§ 4321-4370f (2004)).
38. If the agency action involves little or no discretion, however, compliance with
NEPA is not necessary. See, e.g., Sac and Fox Nation of Missouri v. Norton, 240 F.3d
1250, 1262 (10th Cir. 2001) ("Several circuits have held that NEPA compliance is

unnecessary where the agency action at issue involves little or no discretion on the part of
the agency.").
39. 42 U.S.C. § 4332(2)(c). As the Court observed in Robertson v. Methow Valley
Citizens Council, 490 U.S. 332 (1988), the statutory requirement of an environmental
impact statement serves two goals:
It ensures that the agency, in reaching its decision, will have available, and will
carefully consider, detailed information concerning signiticant environmental
impacts; it also guarantees that the relevant information will be made available
to the larger audience that may also play a role in both the decision making
process and the implementation of that decision.
Id. at 349.
40. Sierra Club v. Hassell, 636 F.2d 1095, 1097 (5th Cir. 1981).
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environmental impact of a proposed action is sufficiently significant to
warrant preparation of an environmental impact statement, or a finding
of no significant impact.41
An agency may altogether dispose of any environmental analysis
under NEPA (i.e., an environmental assessment or an environmental
impact statement) if the action falls under a categorical exclusion. 42 If
"extraordinary circumstances" relating to the proposed activity that fits
within the categorical exclusion are present, meaning that the "normally
excluded action may have a significant environmental effect, 4 3 the
agency may still issue a categorical exclusion, so long as it determines its
action will not have a detrimental effect.44
Ultimately, NEPA imposes only procedural requirements and does
not mandate substantive results.45 In other words, "[i]f the adverse
environmental effects of the proposed action are adequately identified
and evaluated, the agency is not constrained by NEPA
from deciding that
46
other values outweigh the environmental costs.
With this overview of the Act and NEPA in place, it is now time to
discuss the types of public lands adjacent, or in close proximity, to our
international land borders with Mexico and Canada, the state of such
lands, and the national security interest in protecting our international
41. 40 C.F.R. § 1508.9(a); see Riverhawks v. Zepeda, 228 F. Supp. 2d 1173, 118788 (D. Or. 2002); High Sierra Hikers Ass'n v. Powell, 150 F. Supp. 2d 1023, 1041 n.6
(N.D. Cal. 2001). A finding of no significant impact is an agency document "briefly
presenting the reasons why an action... will not have a significant effect on the human
environment and for which an environmental impact statement therefore will not be
prepared." 40 C.F.R. § 1508.13.
42. See Riverhawks, 228 F. Supp. 2d at 1188; High Sierra Hikers Ass'n, 150 F.
Supp. 2d at 1042 n.6. A categorical exclusion is defined as "a category of actions which
do not individually or cumulatively have a significant effect on the human environment
and which had been found to have no such effect ... and for which, therefore, neither an
environmental assessment nor an environmental impact statement is required." 40 C.F.R.
§ 1508.4.
43. 40 C.F.R. § 1508.4.
44. See Southwest Ctr. for Biological Diversity v. United Forest Serv., 100 F.3d
1443, 1450 (9th Cir. 1996).
45. See Marsh v. Or. Natural Res. Council, 490 U.S. 360, 371 (1989) ("NEPA does
not work by mandating that agencies achieve particular substantive environmental
results."); Vt. Yankee Nuclear Power Corp. v. Natural Res. Defense Council, Inc., 435
U.S. 519, 558 (1978) ("NEPA does set forth significant substantive goals for the Nation,
but its mandate to the agencies is essentially procedural.").
46. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1988); id. at
351 ("Other statutes may impose substantive environmental obligations on federal
agencies, but NEPA merely prohibits uninformed-rather than unwise-agency action.")
(footnote omitted); see Strycker's Bay Neighborhood Council, Inc. v. Karlen, 444 U.S.
223, 227-28 (1980) ("once an agency has made a decision subject to NEPA's procedural
requirements, the only role for a court is to insure that the agency has considered the
environmental consequences; it cannot interject itself within the area of discretion of the
executive as to the choice of the action to be taken") (internal quotation omitted).
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borders.47
IV.

Public Lands and the Borders

Although none of the nineteen hijackers involved in the September
11 attacks are believed to have entered the United States through Mexico
or Canada,48 following the attacks, security along our nation's borders
was substantially increased.49 The Department of the Interior, through
the National Park Service, the Fish and Wildlife Service, the Bureau of
Land Management, and the Department of Agriculture, through the
Forest Service, manage or own significant amounts of public lands along
the international borders with Mexico and Canada. 50 These lands consist
of national parks, 5 1 wildlife refuges, 52 national forests, 53 and BLM47. See United States v. Flores-Montano, 541 U.S. 149, 149 (2004) ("The
Government's interest in preventing the entry of unwanted persons and effects is at its
zenith at the international border.").
48. See Bill Miller, Plugging a Very Porous Northern Border, WASH. POST, Apr. 8,
2002, at A3; Elisabeth Bumiller, White House Announces Security Pact With Mexico,
N.Y. TIMES, Mar. 22, 2002, at A18.
49. See Michael Janofsky, Border Agents On Lookout For TerroristsAre Finding
Drugs, N.Y. TIMES, Mar. 6, 2002, at A14 (reporting that the "United States is on a
heightened security alert for terrorists and weapons, and checkpoints have more
personnel and equipment than ever"); Kevin Sullivan, Tunnel Found Under Border With
Mexico, WASH. POST, Feb. 28, 2002, at A13 (reporting how "[slince the Sept. 11 terrorist
attacks in New York and at the Pentagon, security has been substantially heightened at
the border").
50. GAO Report, supra note 13, at 4-7.
51.

The National Park Service manages several national parks and monuments along

the borders with Mexico and Canada. Those parks and monuments include Organ Pipe
Cactus National Monument and Coronado National Memorial in Arizona, Amistad
National Recreation Area, Big Bend National Park, Chamizal National Memorial, Padre
Island National Seashore in Texas, North Cascades National Park in Washington, and
Glacier National Park in Montana. See The Impact of the Drug Trade on Border Security
and National Parks: Hearing before the House Government Reform Subcommittee on
CriminalJustice, Drug Policy, and Human Resources, at 2-3 (Mar. 10, 2003) (statement
of William Wellman, Superintendent, Organ Pipe Cactus National Monument, National
Park Service, Department of the Interior) available at http://www.nps.gov/legal/
testimony/l 08th/lefldhrg.htm (on file with author).
52. The Fish and Wildlife Service similarly manages several refuges along the
borders with Mexico and Canada. They include Santa Ana and Lower Rio Grande
Valley National Wildlife Refuges in Texas, San Bernadino, Buenos Aires, and Cabeza
Prieta National Wildlife Refuges in Arizona, and Moosehorn National Wildlife Refuge in
Maine. GAO Report, supra note 13, at 14.
53. National forests comprise about 460 miles of the border with Canada and sixty
miles of the border with Mexico. U.S. DEP'T OF AGRIC. AUDIT REP., OFFICE OF
INSPECTOR GENERAL, REVIEW OF FOREST SERVICE SECURITY OVER U.S. BORDERS
ENCOMPASSING NATIONAL FOREST SYSTEM LAND, REP. No. 08601-33-SF, at 2 (Jan. 2003)
[hereinafter DEP'" OF AGRIC. AUDIT REP]. On the southwest border, Arizona's Coronado
National Forest covers all sixty miles. Id. Forests along the northern border include
Okanogan National Forest and Colville National Forest. GAO Report, supra note 13, at

25.
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managed lands.54 Along the southwest border, which stretches close to
1,900 miles, the federal government manages or owns approximately 822
miles, or 43% of the border; 55 whereas, along the northern border with
Canada, which extends over 4,000 miles, the federal government
manages or owns approximately 1,016 miles or 25% of the border.56
In the 1990s, as the Border Patrol engaged in a strategy along the
Mexican border of increased presence at traditional urban crossings,
more of the illegal flow of undocumented aliens and drugs shifted to
adjacent public lands. 5 7 The resulting illegal border traffic in drugs5 8 and
undocumented aliens,5 9 and the substantial and on-going damage that
such traffic inflicts on public lands,60 has been well documented.6 1
54.

GAO Report, supra note 13, at 4-7. The Department of the Interior, through the

Bureau of Indian Affairs, is responsible for the management and administration of
approximately 55.7 million acres of land held in trust by the government for Indian tribes,
American Indians, and Alaska Natives. U.S. Department of the Interior, DOI Bureaus, at

http://www.doi.govbureaus.html (on file with author). Thirty-six of the 562 federally
recognized tribal governments have lands either on the borders, in close proximity to the
borders, or that cross the border boundaries with Canada and Mexico. GAO Report,
supra note 13, at 5. This article does not address access issues relating to tribal lands.
55. GAO Report, supra note 13, at 6 (depicting breakdown as 3% FS; 8% FWS; 9%
BLM; 19% NPS; and 4% BIA).
56. Id. at 6 (depicting breakdown as 10% FS; less than 1% FWS; 2% BLM; 9%
NPS; and 4% BIA).
57. See Mitch Tobin, Flow of Drugs, People Places Lives at Risk, ARIZ. DAILY
STAR, Sept. 8, 2002 ("[T]he consensus is that Arizona's public lands are paying a price
because the Border Patrol increased its presence in places like Nogales and Douglas,
where residents were overrun by border crossers in the 1990s."); see also Editorial,
Border Policy is Brutalizing Our Deserts, ARIZ. REPUBLIC, July 8, 2002 ("[T]he fact
remains that since Border Patrol interdiction efforts began concentrating on urban
immigrant-portals [in 1997], the Arizona desert from the Mexican border to the Sonoran
National Monument near Gila Bend has begun suffering degradation on a historic
scale."), available at http://www.arizonarepublic.com/opinions/articles/0708monl08.html (on file with author).
58. See, e.g., Karen Brooks, Heightened Security Puts Park Rangers in More
Danger, FORT WORTH STAR TEL., Oct. 21, 2003 (reporting seizure of marijuana from

Amistad National Recreation Area during eight-month period totaling $5 million),
available at http://www.centredaily.com/mld/centredaily/news/6905208.htm (on file with
author); Daniel T. O'Melia, Feds Nab Three Tons of Marijuana at Big Bend National
Park, ALPINE OBSERVER, Jan. 9,2003 (reporting on monthly seizure of more than 10,000
pounds of marijuana, most of it entering the U.S. through Big Bend National Park); Press
Release, U.S. Fish & Wildlife Service (May 31, 2002) (announcing seizure of 935
pounds of marijuana and two four-wheel drive vehicles at Cabeza Prieta National
Wildlife Refuge), available at http://news.fws.gov/newsreleases/r2/FOABE3A8-FAF44303-983EABEB84BE921 1.html (on file with author).
59. See, e.g., 118 Illegal Crossers Held in Organ Pipe, ARIZ. DAILY STAR, May, 5,
2004 (reporting apprehension of 118 illegal border crossers at Organ Pipe Cactus
National Monument); C.J. Karamargin, Trains, Sewer Line Among the Pressing Issues,
ARIZ. DAILY STAR, Mar. 15, 2003 (reporting that Buenos Aires National Wildlife Refuge

has been overrun with abandoned cars and illegal border crossers).
60.

See, e.g., Editorial, A Monumental Problem, ARIZ. REPUBLIC, Nov. 24, 2002

("[Ironwood Forest National Monument] lands on Tucson's urban fringe are under
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After the September 11 attacks, increased attention was paid to
improving security along the northern border with Canada,6 2 and officials
voiced concerns that if resources were principally deployed at or near
ports of entry, federal lands along that border would be the recipients of
increased illegal activity. 63 Also of concern, in the post-9/1 1 era, is the
threat posed by terrorists gaining entry into the United States through
public lands along the borders.64 Some commentators believe it is only a
assault from a most unlikely source: Illegal immigrants who camp while waiting for rides
to take them north. The campsites are mini-garbage dumps."); Tobin, supra note 57
("The illegal entrants-funneled to remote areas by the Border Patrol's heightened
enforcement in cities-are also suspected of starting eight wildfires in Southern Arizona
in 2002 that burned 68,413 acres and cost taxpayers $5.1 million.").
61. See, e.g., The Impact of the Drug Trade on BorderSecurity and National Parks:
Before the House Government Reform Subcommittee on Criminal Justice, Drug Policy,
and Human Resources, (Apr. 15, 2003) (statement of Frank Deckert, Superintendent, Big
Bend National Park, National Park Service, Department of the Interior) ("Protecting
national parks along the Mexico border is no longer about simply protecting landscapes,
plants and animals. At stake is the safety of our citizens and the agency's own employees
as well as the health of some of our Nation's unique natural treasures .... Illegal border
activity threatens park visitor and employee safety and damages natural and cultural
resources."), available at http:www.nps.gov/legal/testimony/lO8th/lebigben.htm (on file
with author).
62. See Bill Miller, Plugging a Very Porous Northern Border; Since Sept.11, More
Agents, Technology PatrolStretches of Long-Neglected 4, 000-Mile Border, WASH. POST,
Apr. 8, 2002, at A3 ("Since [the Sept. 11 attacks], the U.S.-Canadian border has received
the kind of attention that authorities have long spent on the boundary with Mexico, where
efforts to halt the flow of drugs and illegal immigrants demanded it."). While federal
lands along the northern border have been affected by illegal activity, the level of such
activity historically has been less that in the southwest border. See, e.g., Judd Slivka,
Border Crime Ravaging Parks in Arizona, ARIZ. REPUBLIC, Oct. 26, 2003 (reporting how
national parks and forests adjacent to the Canadian border are used to smuggle highgrade marijuana and heroin); GAO Report, supra note 13, at 24 ("Overall, evidence
suggests federal lands on the Canadian border have not been affected by the Border
Patrol's strategy to the extent they have in Arizona, where the Border Patrol has deployed
much higher concentrations of resources."); Mark Johnston, For Every Agent, Miles of
Border, J. SENTINEL, Mar. 11, 2002 (reporting how typically, Border Patrol agents have
apprehended 1.5 million persons a year on the southwest border but only 12,000-13,000
persons a year on the Canadian border), available at http://www.jsonline.com/news/
nat/mar02/26656.asp (on file with author).
63. See GAO Report, supra note 13, at 26 ("National Park Service and Forest
Service law enforcement officials in Washington ...[have expressed] concer[n] that if
enforcement resources continue to be deployed both at and near ports of entry, remote
locations-like federal lands-will continue to see an increase in illegal activity.").
64. See, e.g., Chris Strohm, Homeland Security Agency Beefs Up Force on Northern
Border, May 14, 2004, at http://www.govexec.com/dailyfed/0504/051404cl.htm (on file
with author) (reporting opening of new branches by Immigration and Customs
Enforcement along border with Canada "to counter drugs, illegal immigration and
terrorist threats"); Jerry Seper, 140 Agents Will Be Sent to Border; Security Chief Cites
Crackdown on Terrorism, Smuggling, Illegal Immigration, WASH. TIMES, Mar. 20, 2003,
at A4 (reporting assignment of additional agents along the border with Mexico in order to
"protect against terrorists, a rising flood of illegal immigrants, and drug and alien
smugglers"); Tim Johnson & Jennifer Babson, ProtectingBorders a Complex Challenge,
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matter of time, pointing to the apprehension of Ghazi Ibrahim Abu
65
Mezer and Ahmed Ressam as proof.
Although the primary responsibility for border security lies with
DHS, when confronted with illegal activities on public border lands or
those in close proximity to the border,66 Border Patrol agents and land
management law enforcement officers endeavor to work together to stop
these activities. 67 On the southwest border, which remains the most
active, the Border Patrol has sought more access to federal public lands,
some of which possess wilderness areas that have experienced significant
degradation as a result of the illegal traffic in drugs and undocumented
aliens.68 Environmental groups have voiced concerns that granting the
MIAMI HERALD, Feb. 8, 2003 ("Even as security is tightened at U.S. airports and seaports,
huge stretches of the coastline and the land borders with Mexico and Canada remain
porous, experts say, leaving a vulnerable flank to terrorists."); DEP'T OF AGRIC. AUDIT
RP, supra note 53, at 3 ("The [Forest Service] needs a strategy for securing its lands that
are contiguous to or near international borders....
Border security is an essential
element of national security-especially in light of the September 11, 2001, terrorist
attacks.").
65. See Miller, supra note 62 (reporting how Ghazi Ibrahim Abu Mezer was
captured three times in Washington State, sent back to Canada twice, and arrested and
convicted after his release the third time in connection with his plot to bomb subways in
New York, and reporting on arrest at northern border of Ahmed Ressam who admitted
trying to bomb the Los Angeles International Airport); see also Katherine McIntire
Peters, Difficult Terrain, Gov'T. EXEC., at 38 (Aug. 1, 2004) (discussing both cases). It
has been reported that for the period running from October 1, 2003 through June 30,
2004, the Border Patrol apprehended immigrants at the northern and/or southern borders
from the following countries: Afghanistan, Armenia, Indonesia, Iran, Iraq, Jordan,
Kuwait, Lebanon, Malaysia, North Korea, Pakistan, Qatar, Saudi Arabia, Somalia,
Sudan, Syria, Turkey and Yemen. See Luke Turf, Al-Qaeda Leader May Try to Cross
Border; U.S. Offers $5 Million Reward, TUCSON CITIZEN, Aug. 18, 2004, at Al.
66. See, e.g., GAO Report, supra note 13, at 20 (noting that in Arizona, illegal
border activity has an impact on federal lands beyond those directly adjacent to the
borders).
67. Id. at 8; see Statement of Gale A. Norton, Secretary of the Interior, Before the
House Appropriations Subcommittee on Interior and Related Agencies (Feb. 25, 2004)
(on file with author) ("While primary responsibility for border security rests with the
Department of Homeland Security, Interior agencies have an obligation to protect
employees, visitors, natural resources, and agency facilities."); DEP'T OF AGRIC. AUDIT
REP, supra note 53, at 1 ("[W]ith approximately 1,000 miles of national forest lands
contiguous to our international borders and many more miles potentially affected because
of their proximity to the borders, the [Forest Service] provides enforcement oversight of
areas potentially vulnerable to infiltration by terrorists, smugglers, and other criminal
agents.").
68. See, e.g., NAT'L PARK SERV., DESIGNATED WILDERNESS AREAS (Jan. 5, 2000)
(identifying 312,600 acres in Organ Pipe Cactus National Monument (Arizona) as
wilderness area), available at http://www.nature.nps.gov/stats/WILDERNESSAREAS
2000.pdf (on file with author); U.S. FISH AND WILDLIFE SERV., DIVISION OF REALTY,
WILDERNESS AREAS INNAT'L WILDLIFE REFUGES AND NAT'L FISH HATCHERIES (Sept. 30,
2002) (identifying 803,418 acres in Cabeza Prieta National Wildlife Refuge as
wilderness), available at http://realty.fws.gov/tablelO.html (on file with author). A 2002
report prepared jointly by the Department of the Interior, the Immigration and
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Border Patrol increased access will only serve to perpetuate the
wilderness areas' destruction. 69 The recent request involving Organ Pipe
Cactus National Monument in Arizona is illustrative of some of the
issues presented under the Wilderness Act when the Border Patrol seeks
increased access to public lands with wilderness areas.
V.

Organ Pipe Cactus National Monument

Organ Pipe Cactus National Monument ("Organ Pipe"), 70 which
was established in 1937 and is located in southwestern Arizona, shares
thirty miles of international border with Mexico.71 Most of Organ Pipe
(94%) is designated as wilderness and is home to endangered and
threatened species such as the Sonoran pronghorn, the cactus ferruginous
Naturalization Service, the Forest Service, and the Environmental Protection Agency, for
example, found that with respect to Arizona's southeastern federal public lands, "[t]he
character of Congressionally designated wilderness areas has been reduced by the
creation of unwanted trails and roads, damage to existing trails, and large amounts of
trash," and that "[e]ncounters with large groups of undocumented aliens reduces the
quality of the wilderness experience for many visitors." Report to the House of
Representatives Committee on Appropriations on Impacts Caused by Undocumented
Aliens Crossing Federal Lands in Southeast Arizona, at 3, available at
http://www.az.blm.gov/undoc-aliens/SEAZREPORT2.pdf (on file with author).
69. See Ryan Slattery, Protect the ParksAlong the Border; Plans to Stop Smuggling
of Drugs, Immigrants May Trample Lands, WASH. POST, Apr. 26, 2004, at A21 ("The
government's most ambitious plan yet to seal the Arizona-Mexico border is drawing
criticism from environmentalists who say granting the U.S. Border Patrol greater access
to federally protected lands will only trample the landscape and do nothing to solve
immigrant and drug smuggling in the region."); Luke Turf, Border Roads at Center of
Conflict, TUCSON CITIZEN, Mar. 6, 2004, available at http://www.tucsoncitizen.com/
index.php?page=border__news&story-id=030604blborderenviro (on file with author)
("Border Patrol officials are meeting with land managers to try to get more access to
federally protected land along the border. But environmentalists say more access would
perpetuate environmental destruction caused by smugglers.").
70. Unlike national parks, which are preserved because of their outstanding scenery
and national character, national monuments "are reserved because of their historic,
prehistoric, or scientific interest." NAT'L PARK SERV., U.S. DEP'T OF THE INTERIOR,
GLIMPSES OF OUR NATIONAL MONUMENTS (2000), available at http://www.cr.nps.gov/

history/online.books/glimpses2/glimpsesO.htm
(on file with author).
National
monuments can be established by presidential proclamation under the Antiquities Act of
1906 (Pub. L. No. 209, 34 Stat. 225 (1906) (codified at 16 U.S.C. §§ 431-433 (2003)), or
through an act of Congress. Scott Y. Nishimoto, President Clinton's Interpretationof the
Grand Canyon-ParashantNationalMonument: Using Statutory InterpretationModels to
Determine the ProperApplication of the Antiquities Act, 17 J. ENvTL. L. & LITIG. 51, 6465 (2002). Congress has established twenty-nine national monuments. Id. at 66.
Although the National Park Service mostly manages national monuments, this authority
also has been delegated to agencies such as the Bureau of Land Management and the
Forest Service.
Albert C. Lin, Clinton's National Monuments: A Democrat's
UndemocraticActs? 29 ECOLOGY L.Q. 707, 712 (2002). Since the National Park Service
manages Organ Pipe Cactus National Monument, this article will sometimes refer to it as
a "park."
71. Proclamation No. 2232, 50 Stat. 1827 (April 13, 1937).
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pygmy-owl, and the lesser-known long-nosed bat. 2 Since the late 1990s,
the park has become a popular border crossing for undocumented aliens
and drug smugglers. 73 The illegal cross-border flow of smugglers and
aliens, which has created hundreds of illegal trails and roads and
generated tons of trash, has caused substantial damage to the landscape
and resources of Organ Pipe.74 Personnel and visitors also have been put
at risk. 75 In August 2002, ranger Kris Eggle was murdered by Mexican
drug smugglers who crossed into the park.76 A year later, the National
Park Service began construction of a vehicle barrier fence along the
thirty-mile stretch of border.77 The fence should be completed by 2005.78
72. Organ Pipe Cactus National Monument; Border Enforcement Activities (Mar.
2004) at http://www.nps.gov/orpi/index.htm (on file with author) (under "Management
Does").
73. Id. In the year 2000, it was estimated that 180,000 persons and 700,000 pounds
of drugs entered the country illegally through the Monument. Id. The illegal crossborder traffic in undocumented aliens continues today. See, e.g., 118 Illegal Crossers
Held in Organ Pipe, ARIz. DAILY STAR, May 5, 2004, at B I (reporting apprehension of
118 illegal border crossers) available at http://www.azstamet.com/dailystar/
printDS/20737.php; Thirsty EntrantsUse Beacon, ARIZ. DAILY STAR, May 1, 2004, at B4
(reporting on rescue of twenty-eight illegal border crossers) available at
http://www.azstarnet.com/dailystar/printDS/20300.php (on file with author).
74. Organ Pipe Cactus National Monument Environmental Assessment Update for
Border Enforcement Activities (May 2004) at http://www.nps.gov/orpi/index.htm (on file
with author) (under "Management Does"); see Hugh Dellios, Cross-Border Traffic
Ravages Desert Park; Drug Runners, Migrants Blamed, CHI. TRIB., Aug. 19, 2003 ("For
a tract of desert wilderness that is supposed to be left alone by humans, this [monument]
is a mess. Fragile ocotillo shrubs and saguaro cactuses lay lifeless where they were
mowed down. Foot trails and car tracks scar the delicate sandy ground in all directions.
Trash is everywhere.") available at http://www.desertinvasion.us/articles/articles.html
(on file with author).
75. Finding of No Significant Impact, Vehicle Barrier, Organ Pipe Cactus National
Monument Coronado National Memorial, at I at http://www.nps.gov/orpi/index.htm (on
file with author) (under "Management Does") ("[Drug-related] activities have resulted in
substantial degradation of the pristine desert landscape, as well as significant threats to
public and employee safety from fleeing drug smugglers."); see GAO Report, supra note
13, at 14 ("[I]llegal border-related activity poses dangers to law enforcement officers,
other agency employees, residents, and visitors to national parks, forests, wildlife refuges,
and tribal nations.").
76. See Judd Slivka, Border Crime Ravaging Parks in Arizona, ARIz. REPUBLIC, Oct.
26, 2003, at Al ("[Kris Eggle] was ambushed on Aug. 9, 2002, as he was working the
dirt road that separates Mexico from Organ Pipe Cactus National Monument. He was
helping the Borer Patrol chase two men wanted in Mexico who were in the park.").
77. Press Release, Park Service Approves Environmental Assessment for Vehicle
Barrier at Organ Pipe Cactus and Coronado National Monuments (Aug. 7, 2003)
available at http://www.nps.gov/orpi/vbeis.htm (on file with author). A vehicle barrier
fence also was approved for the one-mile stretch of border along Coronado National
Memorial in southeastern Arizona.
Id.
These decisions came about after an
environmental assessment prepared under NEPA concluded there would be no significant
impact to the environment resulting from the construction and erection of these barrier
fences. Id.
78. Tobin & Marizco, supra note 15, at Al ("The $17 million project is expected to
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In March 2004, DHS unveiled the Arizona Border Control Initiative
(hereinafter "ABC"), a program aimed at securing Arizona's border with
Mexico. 79 The initiative resulted in the deployment of over 100
additional Border Patrol agents to the Tucson Sector, as well as the use
of unmanned aerial vehicles, helicopters, and new sensor technology
designed to assist in the apprehension of undocumented aliens. 80 The
initiative also called for close cooperation and coordination among
federal, state, and local agencies, and in that vein, the Border Patrol
requested increased access to Organ Pipe Cactus National Monument to
carry out its enforcement efforts. 81
Specifically, in wilderness areas, the Border Patrol has sought:
(1) construction of four new east-west roads; (2) backcountry horseback
patrols and the establishment of two backcountry camps; (3) crossbe complete in 2005 and the road used for construction would be improved under the
Border Patrol plan."). Although only eleven of the proposed thirty miles of barrier fence
have been complete as of July 2004, the decrease in the number of cars illegally crossing
the border at the monument already has been significant. See Luke Turf, Smugglers'
Vehicles Blocked by Barriers, TUCSON CITIZEN, July 20, 2004, available at
http://www.tucsoncitizen.com/index.php?page=border-news&storyid=072004al oodha
mwall (on file with author).
79. See Press Release, Department of Homeland Security Announces Arizona
Border Initiative (Mar. 16, 2004) (on file with author) ("This landmark program supports
the priority mission of Homeland Security agencies to detect and deter terrorist activities
and cross-border illegal trafficking of people and drugs."). Some now contend that given
the enforcement boost in Arizona, "New Mexico will become the final battleground."
Leslie Hoffman, New Mexico Become Key Border Crossing,ASSOCIATED PRESS, Apr. 18,
2004; see Susan Carroll, Border Crackdown Shifts Migrant Traffic, ARIZ. REPUBLIC, Aug.
11 2004, at Al ("To the east in New Mexico, agents working the corridor from Palomas
Chihuahua, just south of the New Mexico line, to Deming, N.M., are bracing for an
influx of undocumented immigrants.").
80. See Michael Marizco, Border Beef-Up Falls Short, ARIZ. DAILY STAR, June 3,
2004, at B 1 (reporting on initiative); Jerry Seper, Plan Seeks 'Control' of Border, WASH.
TIMES, May 20, 2004, at Al 1 (reporting on initiative); Ryan Slattery, Protecting the
Parks Along the Border; Plans to Stop Smuggling of Drugs, Immigrants May Trample
Lands, WASH. POST, Apr. 26, 2004, at A21 (reporting on initiative). The costs associated
with the initiative for fiscal year 2004 have been estimated at $28 million. Luke Turf,
Summer Border Patrol Touted, TUCSON CITIZEN, Sept. 22, 2004, available at
http://www.tucsoncitizen.com/index.php?page border-news&story-id=092204a4 asa-h
utchinson (on file with author). It has also been reported that the initiative has been
extended on the Tucson sector. Ben Winograd, Illegal Immigration:Arizona's border the
one
to
cross.
TUCSON
CITIZEN,
Nov.
26,
2004,
available
at
http://www.tucsoncitizen.com/index.php?page=border-news&storyid 112604aldeterr
ence (on file with author).
81. See News, National Park Service Seeks Public Comment on Expanded Border
Patrol Activities, Mar.18, 2004 ("Border Patrol has proposed to increase enforcement
activities in the park's backcountry, including areas designated wilderness, as part of the
Department of Homeland Security's Border Control Initiative.") at http://www.nps.gov/
orpi/pphtml/newsdetaill 1753.html (on file with author); Michael Marizco, U.S. Beefing
Up Border Force, ARIZ. DAILY STAR, Mar.17, 2004, at Al (noting how strategy calls for
increased cooperation between federal departments and local law enforcement agencies).
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country use of off-road motorcycles throughout the park; (4) use of offroad vehicles on illegal roads and trails; and (5) the installation of remote
surveillance equipment in certain areas.82 The scoping period seeking
public input before the preparation of the environmental assessment
closed in April 2004.83 When the assessment is completed, it will be
made available for public review and comment, and after those
comments and other information are considered, a decision will be
84
reached.

Environmental groups have raised concerns about the Border
Patrol's request for increased access to the park.85 The Wilderness
Society, for example, contends that the Border Patrol's proposals violate
the Wilderness Act and "comprise the destruction of what is meant to be
enduring wilderness to confront a temporary problem., 86 Through its
website, the group has urged the public to contact the park and voice
opposition to the Border Patrol's proposals.87
VI. Discussion
The Border Patrol's request for access to public lands adjacent or in
close proximity to our borders, may present management questions under
the Wilderness Act.8 8 In confronting these questions, this article
82. Organ Pipe Cactus National Monument: Border Enforcement Activities (Mar.
2004) at http://www.nps.gov/orpi/index.htm (on file with author) (under "Management

Docs").
83. Organ Pipe Cactus National Monument Environmental Assessment Update for
Border Enforcement Activities (May 2004) at http://www.nps.gov/orpi/index.htm (on file
with author) (under "Management Docs").
84. Id.; Organ Pipe Cactus National Monument: Border Enforcement Activities
(Mar. 2004) at http://www.nps.gov/orpi/index.htm (on file with author) (under
"Management Docs").
85. See, e.g., Tobin & Marizco, supra note 15, at Al ("'We're enormously
concerned about the breadth of what the Border Patrol is talking about,' said Craig Obey,
vice president of government affairs for ... [the National Parks Conservation
Association]. 'It doesn't do you any good to protect a place by destroying it."').
86. The Wilderness Society, What's At Stake! Urge the Park Service to protect
wilderness in Organ Pipe Cactus National Monument! at http://gal.org/campaign/
OrganPipe/explanation (on file with author).
87. See Sample Letter for Campaign, Subject: Protect Wilderness in Organ Pipe
Cactus National Monument at http://gal.org/alert-descripttion.tcl?alert-id=774953 (on
file with author).
88. Not all public lands adjacent to the border have wilderness areas. Buenos Aires
National Wildlife Refuge, for example, shares about seven miles of border with Mexico
but does not have any designated wilderness areas. See Luke Turf, Border Roads at
Center

of

Conflict,

TUCSON

CITIZEN,

Mar.

6,

2004,

available

at

http://www.tucsoncitizen.com/index.php?page=border-news&story-id=030604b lborde
renviro (on file with author) ("Buenos Aires National Wildlife Refuge near Sasabe...
shares about seven miles of border with Mexico."); GAO Report, supra note 13, at 42
(noting Buenos Aires National Wildlife Refuge "has critical habitat areas but no
designated wilderness areas").
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employs the Border Patrol's request involving Organ Pipe as a useful
template for legal analysis of land management issues.
The first consideration entails a determination of whether the
Border Patrol's activities will occur inside a wilderness area. When
dealing with public lands that are located at the border, it is important to
recognize that presidential proclamations have reserved from
appropriation under the public land laws strips of land sixty feet in width
from the international boundary lines. 8 9 In Organ Pipe, for example, the
proclamation establishing the park makes explicit that it will be
administered subject to the sixty-foot reservation.9" Thus, the vehicle
barrier fence previously discussed in Part V of this article, which is being
erected along that reservation, does not involve any park wilderness
area. 91 As part of the ABC Initiative, the Border Patrol likely will deploy
agents along this sixty-foot reservation in its effort to stop the illegal
flow of drugs and aliens. But what happens when those engaged in
illegal conduct flee onto wilderness areas? Put another way, in terms of
the Wilderness Act, what are the controlling and overarching legal
89. See Proclamation, 1907. 35 Stat. 2136 (May 27, 1907) (reserving "from entry,
settlement or other form of appropriation under the public land laws and set[ting] apart as
a public reservation, all public lands within sixty feet of the international boundary
between the United States and the Republic of Mexico"); Proclamation, 1912. 37 Stat.
1741 (May 3, 1912) (reserving "from entry, settlement or other form of appropriation and
disposition under the public-land laws, and set[ting] apart as a public reservation, all
public lands lying within sixty feet of the boundary line between the United States and
the Dominion of Canada.").
90. Proclamation No. 2232, 50 Stat. 1827 (Apr. 13, 1937) ("The Director of the
National Park Service... shall have the supervision, management, and control of the
monument... Provided, that the administration of the monument shall be subject to...
Proclamation of May 27, 1907 (35 Stat. 2136)"). Similarly, the act establishing
Coronado National Memorial, which shares a one-mile border with Mexico, prohibits
"recreational or other development by the National Park Service within the sixty-foot
strip north of the international boundary [line] ... unless such development has received
the prior approval of the Secretary of State." See Pub. L. No. 216, 55 Stat. 630 (1941).
In the case of Cabeza Prieta National Wildlife Refuge, which shares 56 miles of internal
border with Mexico, the sixty-foot reservation is not part of the refuge. See Exec. Order
No. 8038 (1939) (excepting from boundaries of the refuge "those parts of a strip of land
60 feet wide, lying along the International Boundary, reserved under the proclamation of
May 27, 1907 (35 Stat. 2136)"); see also U.S. FisH& WILDLIFE SERV., Cabeza Prieta
National
Wildlife
Refuge,
available
at
http://refuges.fws.gov/profiles/
index.cfm?id=2257 1 (on file with author) ("The 1,000-square-mile refuge shares a 56mile international border with Sonora, Mexico.") The law designating wilderness areas
in the refuge also made it clear that law enforcement border activities would remain
unabated. See Arizona Desert Wilderness Act of 1990, Pub. L. No. 101-628, 104 Stat.
4478, 4479-80 (1990).
91. Finding of no Significant Impact Vehicle Barrier Organ Pipe Cactus National
Monument, Coronado National Memorial, at http://www.nps.gov/orpi/index.htm (on file
with author) (under "Management Docs") ("[C]onstruction activities will remain within
the sixty-foot easement defined for patrol and protection purposes. No road construction
will occur in wildernesses areas of Organ Pipe Cactus National Monument.").
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considerations affecting the Border Patrol's request for access to
wilderness areas in order to apprehend smugglers, undocumented aliens,
and/or potential terrorists?
Some of the components of the Border Patrol's request for access,
particularly the establishment of roads and camps, the use of motorized
vehicles, and the installation of surveillance equipment, 92 are specifically
prohibited under § 1133(c) of the Act unless they are "necessary to meet
minimum requirements for the administration of the [wilderness] area for
the purpose of this Act.",93 These requirements "includ[e] measures
required in emergencies involving the health and safety of persons within
the area .... ,

A careful reading of this exception reveals that it offers

sufficient flexibility to accommodate the Border Patrol's request for
additional access.
To begin with, land management agencies have a duty under
§ 1133(b) to "preserve [the] wilderness character of the area" entrusted
to them. 95 This preservation duty, it has been argued, also encompasses
96
an obligation to restore the wilderness character of an area if necessary.
There is no dispute that the illegal cross-border flow of drug smugglers

92. As noted previously, in conjunction with the Arizona Border Initiative, the
Border Patrol seeks to undertake the following activities at Organ Pipe: (1) the
establishment of four new east-west roads across the monument, as well as two
backcountry camps; (2) backcountry horseback patrols; (3) the use of off-road all terrain
vehicles on illegally created roads and cross-country use of off-road motorcycles
throughout the monument; and (4) the installation of remote surveillance equipment. See
Organ Pipe Cactus National Monument; Border Enforcement Activities (Mar. 2004) at
http://www.nps.gov/orpi/index.htm (on file with author) (under "Management Does").
Those requested activities are undergoing review as part of an environmental assessment
initiated in March 2004 under NEPA and may be modified as the assessment progresses.
Id.
93. 16 U.S.C. § 1133(c).
94. Id.
95. Id. § 1133(b) ("Except as otherwise provided in this Act, each agency
administering any area designated as wilderness shall be responsible for preserving the
wilderness character of the area and so shall administer such area for such other purposes
for which it may have been established as also to preserve its wilderness character."); see
Glicksman & Coggins, supra note 3, at 407 ("Congress, by enacting section [1133(b)] of
the Wilderness Act, created the affirmative preservation duty and it is the responsibility
of the courts to see to its enforcement provided that in the course of doing so they do not
usurp the discretion vested in the agencies by Congress.") (footnote omitted); Rohlf &
Honnold, supra note 19, at 259 ("Significantly, Congress phrased th[e] preservation
mandate [in § 1133(b)] affirmatively, suggesting that wilderness managers may be
obligated to take affirmative actions to preserve or even restore wilderness character in
addition to prohibiting or preventing activities that could harm wilderness character.")
(footnotes omitted).
96. Rohlf& Honnold, supra note 19, at 273 (arguing that text of the Wilderness Act
supports this interpretation since it describes "wilderness as undeveloped land protected
and managed so as to preserve its natural conditions.") (footnotes and quotations
omitted).
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and undocumented aliens at Organ Pipe has created hundreds of illegal
trails and roads, produced masses of trash, and caused substantial
damage to the park's wilderness areas.97 Initially, the increased presence
of Border Patrol agents on the border will help fend off this illegal flow,
which in turn will help protect wilderness areas. Putting in place the
necessary infrastructure (in the form of temporary roads and camps) and
enabling the Border Patrol to chase (through motorized means or
horseback) drug smugglers and undocumented aliens who illegally cross
the border and flee onto wilderness areas so as to be able apprehend them
is a reasonable next step which, if undertaken under a "minimum tool"
approach discussed below, will also help protect wilderness areas.98
In addition to destroying wilderness areas, the illegal cross-border
traffic has placed at risk visitors, personnel, and undocumented aliens. 99
Affording the Border Patrol access to these areas so that it can carry out
its mission is also consistent with two other purposes of the Act-the
public enjoyment and use of those areas and the safety and health of
people within wilderness areas.' 00 The murder of ranger Kris Eggle 1°'
and the apprehension and deaths of undocumented aliens trying to cross

97. See Organ Pipe Cactus National Monument Environmental Assessment Update
for Border Enforcement Activities (May 2004) at http://www.nps.gov/orpi/index.htm (on
file with author) (under "Management Does"); see also Dellios, supra note 74 ("For a
tract of desert wilderness that is supposed to be left alone by humans, this [monument] is
a mess. Fragile ocotillo shrubs and saguaro cactuses lay lifeless where they were mowed
down. Foot trails and car tracks scar the delicate sandy ground in all directions. Trash is
everywhere.").
98. Regulations by the land management agencies interpreting 16 U.S.C § 1133(c)

contain sufficient flexibility to allow a federal entity such as the Border Patrol access to
wilderness areas and their use of motorized equipment and structures in those areas so
long as they meet minimum requirements for the administration of the area. See, e.g., 35
C.F.R. § 35.8(b); 36 C.F.R. § 293.6(b); 43 C.F.R. § 6303.1(b). The Bureau of Land
Management's regulations interpreting § 1133(c) further provide that "[a]s necessary to

meet the minimum requirements for the administration of the wilderness area," its land
managers may "[a]uthorize officers, employees ... or agents of the Federal..
government[ ] to occupy and use wilderness areas to carry out the purposes of the
Wilderness Act or other Federal Statutes." 43 C.F.R. § 6303.1(c).
99. See GAO Report, supra note 13, at 15 ("[l]llegal border-related activity poses
dangers to law enforcement officers, other agency employees, residents, and visitors to
national parks, forests, wildlife refuges, and tribal nations.").
100. See Rohlf & Honnold, supra note 19, at 261 (identifying the Act's various
purposes); see also Bricker, supra note 27, at 1259.
101. Judd Slivka, Border Crime Ravaging Parks in Arizona, ARIZ. REPUBLIC, Oct. 26,
2003 ("[Kris Eggle] was ambushed on Aug. 9, 2002, as he was working the dirt road that
separates Mexico from Organ Pipe Cactus National Monument. He was helping the
Border Patrol chase two men wanted in Mexico who were in the park."); see GAO
Report, supra note 13, at 15 ("[Illegal border-related activity poses dangers to law
enforcement officers, other agency employees, residents, and visitors to national parks,
forests, wildlife refuges, and tribal nations.").
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102
the border, forcefully make the point.
The remaining question is how to accommodate the Border Patrol's
request for access in a manner that minimizes the impact on the
wilderness areas. Answering that question will entail application of the
minimum requirements or minimum tool approach. 10 3 This approach
"permits actions that adversely affect wilderness character only when
those actions are specifically authorized in the Wilderness Act and are
the least intrusive means necessary to accommodate the task."' 1 4 Again,
the overarching point to keep in mind is that the wilderness areas in
Organ Pipe have been, and continue to be, under environmental attack as
a result of illegal cross-border activity.' ° 5 An access plan that includes
102. See, e.g., Michael Marizco, Illegal Entrants' Deaths on Pace to Set Yearly
Record for Arizona, ARIZ. DAILY STAR, Jul. 14, 2004 (reporting 121 border deaths);
Thirsty Entrants Use Beacon, ARIZ. DAILY STAR, May 1, 2004 (reporting on
apprehension of 28 illegal entrants at northwest corner of Organ Pipe who had been out
of water for one and one half days). See generally Amanda Lee Myers, IncreasedBorder
Security Arouses Smuggler Violence, Assoc. PRESS, Aug. 9, 2004 (reporting that increase
in surveillance along the border between Mexico and Arizona has resulted in "immigrant
smugglers acting more violently towards agents").
103. See Organ Pipe Cactus National Monument: Border Enforcement Activities
(March 2004) at http://www.nps.gov/orpi/index.htm (on file with author) (under
"Management Docs") ("As part of the process to evaluate impacts to designated
wilderness lands, the NPS will also be determining a minimum requirements or
'minimum tool' process that will identify what tool/action/method would minimize
negative impacts to wilderness lands, character and values while meeting the mission of
both the Border Patrol and the NPS."). See NAT'L PARK SERV., U.S. DEP'T OF THE
INTERIOR, MGMT. POLICIES § 6.3.5, at 66 (2001) ("All management decisions affecting
wilderness areas must be consistent with the minimum requirement concept. This
concept is a documented process used to determine whether administrative activities
affecting wilderness resources or the visitor experience are necessary and how to
minimize impacts."). Id.
104. Rohlf & Honnold, supra note 19, at 279. Two commentators have explained the
minimum tool approach as follows:
Consider the following situation: a hiker is incapacitated by a life-threatening
accident deep within a wilderness area. It is clearly "necessary" to rescue the
stranded hiker, but there may be several ways to accomplish the rescue. The
agency could reach the hiker by using a helicopter or by building a temporary
road. A helicopter rescue would have the least adverse impact on the area's
wilderness character. Building a temporary road, by comparison, would
physically alter the wilderness area in a manner noticeable for many years. The
helicopter rescue, therefore, is arguably the only alternative exempt from the
prohibitions listed in section [1133(c)] because it deviates least from section
[1 133(b)'s] mandate to preserve wilderness character. As such, the helicopter
rescue is the "minimum tool" to rescue the stranded hiker.
Rohlf & Honnold, supra note 19, at 261-62 (footnotes omitted).
105. In a news release supporting the Arizona Border Control Initiative, the National
Park Service stated:
The level of environmental damage on Organ Pipe Cactus National Monument
and other public and tribal lands is staggering. The thousands of illegal
entrants, including drug and human traffickers, are causing significant harm to
sensitive ecosystems. Hundreds of illegal roads and trails scar pristine lands,
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temporary roads and camps, use of motorized vehicles, and installation
of surveillance equipment, while employing a minimum tool approach,
will reduce the amount of cross-border illegal activity, resulting in
decreased degradation to the environment, and a decrease in health and
safety concerns for visitors, personnel, and undocumented aliens.
VII. Conclusion
Through the Wilderness Act, Congress intended "to secure for the
American people of present and future generations the benefits of an
enduring resource of wilderness." 10 6 In the case of wilderness areas
located on public lands at, or in close proximity to, our international
borders with Mexico and Canada, the Border Patrol's request for access
to such lands so that it can carry out its homeland security mission raises
management questions under the Act. These questions will differ
depending on the location of the wilderness area and the types of
activities contemplated by the requested access. For example, and as
demonstrated by the discussion involving Organ Pipe, public lands with
designated wilderness areas along the Mexican border historically have
been the subject of relentless environmental attack as a result of crossborder illegal traffic.10 7 Proposed activities by the Border Patrol on those
lands have to be evaluated in light of their state of siege, a point some
feel has been overlooked. 10 8 Public lands along the border with Canada,

tons of trash left behind present risks of biohazards to humans and wildlife, risk
of wildfire increases significantly with fires set by illegal entrants, and
endangered species and their habitat are threatened. The ABC initiative will
not only enhance border security and control and help to lessen the danger to
U.S. citizens, it will help prevent continued environmental degradation to
public and tribal lands.
National Park Service, Intermountain Region News Release, The Department of the
Interior and National Park Service Support the Arizona Border Initiative (Mar. 22,
2004).
106. 16 U.S.C. § 1131(a).
107. See supra notes 70-87 and accompanying text.
108. Representative Tom Tancredo of Colorado, for example, believes that there has
been "deafening silence" from environmental groups when it comes to degradation of
public lands as a result of illegal cross-border traffic. See 149 CONG. REC. H2918-22
(daily ed. Apr. 8, 2003) (statement of Rep. Tancredo, Strengthening American Borders
Against Illegal Immigration), available at http://www.limitstogrowth.org/WEBtext/tancredo-40803.html (on file with author). Congressman Tancredo notes:
Evidently, political correctness demands that one first consider who is
destroying the environment, not the extent of the destruction itself or whether it
should be stopped. With environmental groups these days, social justice is in
the form of immigrant rights; and it trumps concerns about overpopulation,
damage to plants, land and wildlife; and those are the quality life issues in the
United States.
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on the other hand, have seen less illegal traffic. 0 9 Thus, the Border
Patrol's request for access to those lands will be subject to a different
analysis in terms of the impact of the activity on the wilderness.
The United States faces significant challenges along its borders,
requiring that the Border Patrol and land management agencies work
together and closely coordinate their efforts. 10 Through a minimum tool
approach, the exception under § 1133(c) provides land management
agencies and the Border Patrol with sufficient flexibility so that each can
achieve its respective goals."' In the final analysis, as aptly noted by

109.

See, e.g., Mark Johnson, For Every Agent, Miles of Border, MILWAUKEE
Mar. 11, 2002, at 01A (reporting how typically, Border Patrol agents
have apprehended 1.5 million persons a year on the southwest border but only 12,00013,000 persons a year on the Canadian border), available at http://www.jsonline.com/
nes/nat/mar02/26656.asp (on file with author).
110. GAO Report, supra note 13, at 44 ("Given the enormous law enforcement
challenges along the borders ... it is critical that the Border Patrol and land management
agencies closely coordinate their efforts to ensure that appropriate strategies and best use
of limited resources are developed to respond to increased illegal border activity."). As
observed by Roger DiRosa, the refuge manager for Cabeza Prieta National Wildlife
Refuge in his testimony before the Senate Committee on Commerce, Science and
Transportation on June 17, 2004:
[The U.S. Fish and Wildlife] Service is encouraged that border control
negotiations include conservation and wildlife management concerns and have
adopted a more flexible approach that considers all available options. All
involved parties support the Department of Homeland Security's ABC
initiative and are committed to developing the strongest, safest and most
effective border control program without jeopardizing wildlife or their
habitats.... We do not believe we need to choose between homeland security
and other values-such as conservation of natural resources. The effective use
of all of the tools in our law enforcement toolbox, including advanced
technology, will allow us to fulfill both priorities.
Enhancing Border Security: Hearing Before the Senate Committee on Commerce,
Science, and Transportation, 108th Cong. (2004) (statement of Roger DiRosa, Refuge
Manager,
Cabeza
Prieta
National
Wildlife
Refuge)
available
at
http://commerce.senate.gov/hearings/testimony.cfm?id 1231&witid=3557 (on file with
author).
I11.
Border enforcement efforts, insofar as the traditional immigration problem is
concerned, however, do not provide the complete solution. One commentator has
observed:
Ultimately, we cannot hope to control the flow until we come to grips with the
economic demand that lures foreign workers here in the first place. The last
time we tried immigration reform, in the mid-'80s, we thought we could
remove that magnet by imposing sanctions on employers who hired illegal
workers, and we failed miserably. But that doesn't mean we can't succeedonly that we must set a more realistic goal.
There can be no hope, in a global economy, of eliminating American
employers' increasing reliance on imported labor. But we can and must do a
better job of managing the demand: by meeting the bulk of it through legal
means-higher legal immigration quotas-and then using our potentially
powerful enforcement tools, both at the border and in the workplace, to keep
the flow within these more realistic bounds.
JOURNAL SENTINEL,
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Larry Parkinson, the Deputy Assistant Secretary for Law Enforcement
and Security at the Department of the Interior, "[t]he best
thing you can
12
do for the environment is to have control of the border."'

Tamar Jacoby, On the Border, A Saner Plan; Relax Quotes, Then Be Tough, WASH.
POST, June 6, 2004, at BO1.
112. Ryan Slattery, Protecting the Parks Along the Border, WASH. POST, Apr. 26,
2004, at A21.

